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MAXIMIZING RECOVERY - RESIDENT  OF  THE  HOUSEHOLD - 
THE  GATEWAY TO  FIRST  CLASS UNINSURED  MOTORIST  AND 

UNDERINSURED  MOTORIST  COVERAGE 
 

By:  Gerald A. Schwartz 
        Alexandria, Virginia 

 
 Being a resident of the named insured’s household allows a relative of either the 

named insured or spouse to  fit  the  definition  of  “family  member”  in  the  standard 

personal auto policy and become a first class UM/UIM insured under the named 

insured’s auto policy.  As a first class insured, the relative need not be occupying the 

named insured’s “covered auto,”  to obtain UM/UIM coverage. 

 Example:  Harold is a resident of his parents’  household.    His  parents  own a 

2010 Honda insured with GEICO.   While  a  passenger  in  a  friend’s  uninsured Chevy, 

Harold is injured by an uninsured motorist.  Harold need not be occupying his parents’ 

2010 Honda to obtain uninsured motorist coverage under his parents’ policy since he is 

a first class insured by being a resident of his parents’  household -- a “family member.”   

“You and Your” & “Family Member” 

 The standard uninsured motorist endorsement (effective July 1, 2008, Attach-  

ment No. 2), uses the term “you and your” to refer to the “named insured” and his/her 

spouse “if a resident of the same household.”   

The endorsement defines a “family member” as: 

“A person  related  to you  [the named  insured or spouse] by 
blood, marriage or adoption who is a resident of your  
household.  This includes a ward or foster child.” 
 

©Gerald A. Schwartz, 2011 
 



  

The Standard Personal Auto Policy Defines Two Classes of Insureds 

 The new standard Insurance Service Office personal auto policy defines two 

classes of UM/UIM insureds: 

First Class Insured 

 1.  The named insured; 

 2.  The spouse of the named insured if resident of the same household; and, 

 3.  Any “family member”. 

 Note:    A  first  class  insured  need  not  be  occupying  the  “covered  auto”  and  is 

covered wherever he/she is injured by the negligence of an uninsured or underinsured 

motorist in the operation, maintenance, or use of a motor vehicle. 

Second Class Insured 

 “Any other person occupying or using “your covered auto”. 

 Example:   Any driver  or passenger  in Harold’s dad’s car  is entitled  to UM/UIM 

coverage from GEICO when injured by an uninsured/underinsured motorist just by 

occupying or using the auto with permission since it is a “covered auto” under the policy.   

 A covered auto is defined as any vehicle shown in the Declarations; a newly 

acquired auto; any trailer owned by the named insured; or a temporary substitute auto. 

Most Recent Decision -  
The Automobile  Insurance Company of Hartford Connecticut 

v.  Aaron Robert Argenbright, (June 17, 2010) 

 The most recent case to address who is a resident of the  named  insured’s 

household was decided on June 17, 2010.  In The Automobile Insurance Company of 

Hartford Connecticut v. Argenbeight, Civil Action No. 5:09cv00088, the U.S. District 

Court for the Western District of Virginia held that the son of the policyholder was living 

at his father’s house only on a temporary and transitional basis.  Therefore, he was not  

-2- 

Jesus Sanchez


Jesus Sanchez


Jesus Sanchez


http://docs.justia.com/cases/federal/district-courts/virginia/vawdce/5:2009cv00088/75051/41/
http://docs.justia.com/cases/federal/district-courts/virginia/vawdce/5:2009cv00088/75051/41/


  

a resident of his father’s household and was not entitled to first class UM/UIM coverage 

under his father’s  auto policy while occupying a friend’s auto.  The Argenbright case is 

discussed at pages 11 and 12 of this outline and is Attachment No. 3. 

Spouse of the Named Insured 

 The spouse of the named insured (policyholder) also has first class insured 

status under the UM/UIM endorsement to the standard auto policy:   

“If  a  resident  of  the  same  household  [as  the  named 
insured].” 

 
 If resident of the named insured’s household, the spouse need not be occupying 

a “covered auto” to be entitled to UM/UIM coverage under the named insured’s policy. 

 Example:  Brenda is a resident of her husband, Alan’s household.  While driving 

the neighbor’s uninsured Toyota Brenda  is  injured by  the negligence of an uninsured 

motorist.  Even though she was not occupying a “covered auto” Brenda is entitled to first 

class UM  coverage  under  her  husband’s  policy  as  the  wife  of  the  named  insured 

because she is a resident of his household.  She is covered wherever she is injured, in 

any motor vehicle or as a pedestrian. 

When a Spouse Ceases to be a Resident of the 
Household Does He/She Loses Her First Class UM/UIM Coverage? 

 Answer:  Yes, but coverage is extended only for a short time. 

 The standard auto policy still considers the spouse to have first class insured 

status only for a short time after he/she ceases to be a resident of the household until 

the earlier of: 

 90 days following change of residency; 

 The effective date of another policy listing the spouse as a named insured; 
or, 
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 The end of the policy period. 

     After this time period ends, the non-resident spouse is no longer a first class 

insured since he/she is no longer “a resident of the name insured’s household.” 

     Example:  Alan and Brenda are married and live in the same household.  Alan 

owns a car insured with Allstate.  Alan is the named insured.  One day Brenda leaves, 

telling Alan, “I never intend to come back.”   

 The household  is “broken.”  Brenda is no longer a resident of Alan’s household 

since she left with no intent to return.  If Brenda is injured by an uninsured drunk driver 

while walking to work within 90 days of leaving Alan’s household, the policy still grants 

her first class insured status.  She is entitled to uninsured motorist coverage under 

Alan’s Allstate policy.  If she were injured after 90 days, Brenda would not be entitled to 

uninsured motorist coverage under the Allstate policy. 

After Death of the Husband, Does the Surviving Widow 
Lose Her Status as Spouse for Purposes of Coverage? 

 Answer:  No. 

 In Campbell v. Panicali, 151 N.Y.S. 2d 524 (1956), the court held: 

“Policies should not be written as a trap, and yet that is what 
the insurance company [Allstate] contends should be the 
determination in the case… Although Mr. Panicali died, she 
[Mrs. Panicali] was an insured from the inception of the 
policy, and she remained an insured as the date of the 
accident, and she is entitled to coverage.” 

 
Is a Fiance A “Spouse” or “Relative” for  

Purposes of First Class UM/UIM Coverage? 

 Answer:  Generally, no.    “A fiancé is not a relative.”  Widiss and Thomas, 

Uninsured and Underinsured Motorist Coverage, 3rd Edition, §4.6.    
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 In Mercury Ins. Co. v. Pearson, 169 Cal. App. 4th 1064 (Cal. Ct. App. 2008), 

Pearson  was  listed  as  an  additional  driver  under  his  fiance’s  auto  policy.    He  was 

injured while crossing the street by an uninsured motorist.  The Court of Appeals denied  

first class UM coverage to Pearson since, as the fiancé of the named insured, he was 

not a spouse of the named insured nor a relative residing in her household. 

Cohabitating Couple Holding Themselves Out as Married:   
Is the Partner Entitled to First Class  

UM/UIM Coverage Under the Named Insured’s Policy? 
 

 Answer:  Generally , no.  See 36 A.L.R. 4th 588 §5 - Cohabitating Persons Not 

Formally Married,  see also, State Farm Mut. Auto Ins. Co. v. Pizzi, 208 N.Y. Sup. 152, 

502 A.2d 160 (1986), holding that an adult woman cohabitating with a man was neither 

a  “spouse,”  “relative,”  nor  “family  member”  entitled  to  first  class  uninsured  motorist 

coverage from the man’s auto policy.   

 In Harford Ins. Co. v. Cline, 139 P.3d 176 (N.M. Supreme Ct. 2006), Charles 

Cline and Judith Davis lived together for several years holding themselves out as 

husband and wife in a state that did not recognize common law marriage.  While driving 

an  auto  not  covered  on  Charles’  auto  policy,  Judith  was  seriously injured by an 

underinsured motorist.  The New Mexico Supreme Court denied first class UM/UIM 

coverage to Judith since she was neither  a  “named  insured”  nor  a  “family  member” 

under the partner’s policy which defined “family member” as a “person related by blood, 

marriage or adoption to the named insured…”  Even though New Mexico, by executive 

order, allowed domestic partners of state employee to have the same benefits as 

married couples, the court held it was not against the public policy of New Mexico to 

exclude domestic partners from the definition of  “family member”  in an auto  insurance 

policy. 
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The Two Requirements for Being a “Family Member” 

 To be a first class insured under the named insured’s policy, the injured person 

must fit the policy definition of “family member” by satisfying two policy requirements: 

 1.  Be related to the named insured or spouse and 

 2.  Be a resident of the named insured’s household. 

Related to the Named Insured 

The policy definition of “family  member”  requires  that  the  injured person be 

“related to you” [named insured or spouse] by: 

 1.  blood; 

 2.  marriage;  

 3.  adoption; or 

4.  ward or foster child. 

 The injured person may be the child, parent, niece/nephew or cousin of the 

named insured or spouse.  In addition, the injured  person may  be  an  “in-law”  of  the 

named insured, such as the son-in-law because he is related to his mother-in-law by 

marriage and vice-versa.   

THE  INTENT  REQUIREMENT TO BE A 
RESIDENT OF THE NAMED INSURED’S HOUSEHOLD 

 
 Courts hold that a relative must intend to be a  resident of  the named  insured’s 

household.    To  prove  intent,  courts  require  that  the  relative  seeking  coverage  “must 

clearly evidence that intention through his actions.”  Allstate Insurance Co. v. Patterson, 

231 Va. 358 (1986).  “Actions” include:  

 1.  Participating in household tasks and activities; and 

 2.  Having regular and quality residential contacts with the household. 
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Definition of “Household” 

 The Supreme Court of Virginia first defined “household” in State Farm Mutual v. 

Smith, 206 Va. 280 (1965) as follows: 

“Whether  the  term  ‘household”  or  ‘family’  is  used,  the  term 
embraces a collection of persons as a single group, with one 
head, living together, a unit of permanent and domestic 
character, under one roof; a ‘collective  body of persons’ 
living together within one curtilage, subsisting in common 
and directing their attention to a common object, the 
promotion of their mutual interests and social happiness.” 

 
 The court noted:  
 

“The word ‘household’ which has been defined… connotes a 
settled status; a more settled or permanent status is 
indicated by ‘resident of the same household’ than would be 
indicated by resident of the same house or apartment.” 

 
 The Supreme Court of Virginia and the U.S. District Court cases discussing who 

is a resident of the household have consistently quoted, with approval, the old definition 

of  “household” used by the Supreme Court of Virginia in State Farm Mutual v. Smith, 

supra. 

1.  The Facts of State Farm v. Smith 

 Elaine Mellow, who was four months pregnant, left her residence in California 

with her two infant sons, after her husband died to stay with her sister and brother-in-

law in Norfolk, Virginia.  She intended  to return to California after the birth of her third 

baby.  Elaine Mellow took her family’s clothing with her when she moved to Norfolk but 

did not bring any furniture or appliances, leaving them in California along with her 

automobile.  Two months after her arrival in Norfolk, Elaine Mellow was involved in an 

auto accident.  One week after the accident,  Elaine Mellow left Norfolk at the 

suggestion of her mother-in-law and returned to California to stay with her. 
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 The Supreme Court of Virginia held that Elaine Mellow was not a resident of her 

sister and brother-in-law’s household because she intended only to live with them for a 

limited and temporary period of time intending to return to California after the birth of  

her baby.  The court held:   

“The  proper  conclusion  to  be  drawn  from  the  facts  in  this 
case is that Elaine R. Mellow was a visitor or sojourner in 
the  Frost  home…    She came to Norfolk for a limited 
period of time, limited to the remaining period of her 
pregnancy.  Her original plan was altered by another 
invitation; she left the Frost home upon receiving the 
invitation to live with her mother-in-law.  Had she originally 
intended to be, or subsequently become, a resident of the 
Frost household, it is unlikely she would have agreed to 
change her settled status upon receiving another invitation…  
The evidence as a whole does not support a finding that 
Elaine  R.  Mellow  was  a  resident  of  the  Frost  household.”  
(206 Va. 285-286).  (emphasis added) 
 

 
Using State Farm v. Smith In Reverse 

 to Obtain First Class UM/UIM Coverage 

 The key fact relied upon by the Supreme Court in Smith was Elaine Mellow’s 

intent to stay in Norfolk temporarily -- a limited period of time measured by the 

happening of a specific event -- the birth of her third child.  When that event happened, 

she intended to return home to California.   

 If you represent a relative of the named insured, who intends to be temporarily 

away from home for a period of time measured by completion of a specific event, such 

as college, an internship, a stint in the armed forces, rely on State Farm v. Smith and 

point out that your client intended to be away from home only temporarily until 

completion of the event.   
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2.  William Patterson - Member of the “Renegades” Motorcycle Group 
 

 William Patterson was unemployed and  stayed at his parents’ home only when  

he wasn’t staying at one of the many Renegade club houses or visiting about.  He led a 

nomadic existence, staying at his parents’ house only 10% of the time.  The court held 

Patterson’s actions showed he had only casual, erratic contacts with his parents’  

household with no degree of regularity and therefore was not a resident of his parents’ 

household as a matter of law.  Allstate Insurance Co. v. Patterson, 231 Va. 358 (1986).   

3.  Ernest Dawson - Long-Haul Truck Driver 

 Ernie Dawson worked as a long-haul truck driver.  His job required him to be on 

the road for several weeks residing in his truck or in motels while on the road.  When off 

work, Ernie Dawson returned to his mother’s house for periods ranging from four days 

to a week.  Ernie kept his personal belongings at his mother’s house, including clothes, 

personal records, tools and his motorcycle.  Ernie assisted his mother by cleaning, 

cooking and doing maintenance work.  He also helped his mother by purchasing 

groceries and paying household bills on occasion.  Ernie received his mail not at his 

mother’s house, but at a P.O. box.   His daughter collected his mail  from the P.O. box 

while he was on the road because Ernie did not want to burden his mother with getting 

his mail due to her advanced age.   

 Ernie was injured in a motor vehicle crash and sought UIM coverage under his  

mother’s policy with Auto Owners Insurance Company.  If Ernie was a member of his  

mother’s household, he would be a  first class  insured under her policy and entitled to 

UIM coverage.  Auto Owners Insurance Company argued that Ernie Dawson’s contacts 

with his mother’s household were casual and erratic, just like James Patterson, the  
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nomadic member of the motorcycle group who regularly stayed at Renegade club 

houses - rather than his parents’ household.   

 The  court  denied  the  insurance  carrier’s  motion  for  summary  judgment 

distinguishing Allstate v. Patterson, supra. on the ground that Ernie Dawson was away  

from his mother because he was working as a long-haul truck driver spending the 

majority of his free time at  his mother’s  home, while  James Patterson  spent  his  free 

time at Renegade club houses.  The court distinguished the Patterson case and denied 

summary judgment for the insurer holding: 

“Although there are significant similarities between this case 
and Patterson, there is a key difference that renders 
summary judgment inappropriate.  The majority of the time 
Dawson was away from his mother’s home he was working.  
While he was on the road Dawson spent most of his time in 
his truck or occasionally in hotel rooms.  By contrast, 
Patterson had no regular employment and lived in various 
club  houses  by  choice.    Dawson’s  time  spent  on  the  road 
does not necessarily undercut his claim that he used his 
mother’s  home  as  his  home  because  he spends the 
majority  of  his  free  time  at  his  mother’s  home.  
Patterson, who was unemployed, had virtually unlimited free 
time and yet chose to spend 90% of his time at various club 
houses and apartments, contradicting his claim that he 
viewed himself as residing in his  parents’  household.    The 
amount of time spent at a claimed residence is an important 
factor to be weighed, but is not dispositive.  For example, in 
Phelps v. State Farm Mutual Automobile Insurance 
Company, 426 S.E.2d 484 (Va. 1993), the Supreme Court of 
Virginia indicated that a college student may still reside in 
her parents’ household even though she spends most of the 
year away at school.  The import of Patterson and Phelps is 
that regularity and quality of contacts, not duration alone, are 
the most significant factors determining residence in a 
household.” (emphasis added) 

 
 Dawson v. Auto-Owners Insurance Co., No. 6:07cv00037, 2008 WL1836506 

(W.D. Va. April 23, 2008) (Attachment No. 4). 
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4.  Donna Elizabeth Price Staying With Mother -  
In Transition Between Boyfriends 

 
 Donna Elizabeth Price died from injuries she suffered in an auto collision.  Nine 

days before her accident, Donna left the trailer where she, her child and boyfriend lived  

to return to her mother’s residence.  She intended to move in with a new boyfriend.  Her   

mother testified that Donna did not want to live in Ironto, but wanted to “get away.”  The 

court held that Donna was in transition from one boyfriend to another, and was 

merely staying temporarily with her mother.  Therefore, Donna was not a resident of  

her mother’s  household,  and  not  entitled  to  first  class  UM/UIM  coverage  under   her 

mother’s  auto  policy.   Furrow, Adm. v. State Farm Mutual Auto Ins. Co., 237 Va. 77 

(1989).   

5.  The Case of Alan Argenbright (June 17, 2010) - 
In Transition With a Pregnant Girlfriend 

 
 In the summer of 2008, before his May, 2009 auto accident, Alan Argenbright 

had two girlfriends, Jelena and April.  Alan spent some nights with Jelena at his father’s 

residence and other nights at April’s  residence.  When April became pregnant, Alan 

broke-up with Jelena and began staying with April at her father’s house  “pretty 

consistently.”  On occasion Alan would stay with a male friend or with his father.   

 One month before his May 3, 2009 auto accident, Alan and April signed a month-

to-month lease on a Churchville, Virginia house.  Before his auto accident, Alan set-up 

utility accounts in his name, furnished the house, and moved his personal belongings 

there.  He also began giving the Churchville address as his permanent address before 

his accident.  On the night of the accident, Alan gave that address to the police and his 

health care providers.  Alan argued that he was a resident of his father’s household and  
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entitled to UIM coverage under this father’s  policy.    With  regard  to  the  Churchville 

house, Alan argued that when he signed the lease on the Churchville house, he 

intended merely to “test the waters” before deciding if he would live there permanently.   

 The court held that Alan was living on a temporary and transitional basis at his 

father’s  house  while  waiting  for  completion  of  repairs  to  the  Churchville  house.  The 

court, citing Furrow v. State Farm, supra. (the nomadic motorcyclist case) held that 

Alan’s temporary stay at his parents’ house, during a transition period, was insufficient  

to  make  him  a  resident  of  his  parents’  household.    The  court  further  held  that  the 

evidence showed  that Alan was  in  the process of starting his own  “unit of permanent 

and  domestic  character”  with  his  pregnant girlfriend, April, at the Churchville house 

when the accident occurred.  The court held that Alan demonstrated an intent to be a 

resident of the Churchville house and a member of his own household, not a 

permanent, settled  member  of  his  father’s  household.  The Automobile Insurance 

Company of Hartford Connecticut v. Argenbeight, Civil Action No. 5:09cv00088 (W.D. 

Va. June 17, 2010) (Attachment No. 3).  

6.  College Students - Generally Residents of the Family 
Household While Living Away From Home 

 In Phelps v. State Farm Mut. Auto. Ins. Co., 245 Va. 1 (1993), the Supreme 

Court of Virginia quoted, with approval, a Utah case, Am. States Ins. Co., Western Pac. 

Div. v. Walker, 486 P.2d 1042, 1044 (Ut. 1971),  stating  the general  rule,  “Ordinarily, 

when a child is away from home attending school, he remains a member of the family 

household…”  The Utah case also stated, “It is a matter of intention and choice, rather 

than one of geography, whether a student remains a resident of his parents’ household  
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while  living  away  from home.”      The Supreme Court,  in Phelps, supra. held that two 

daughters never intended to return to their mother’s household once they left for college 

following  their  mother’s  wishes,  “When  you  turn  18,  you  are  on  your  own.”    The 

Supreme Court of Virginia was clear to note, in Phelps v. State Farm at 245 Va. 1, 10,  

that its decision did not alter the general rule that a child at school remains a member of 

the family household, stating, “This  is  not  a  typical  college  student  case,  and  our 

decision to reverse is confined to the particular facts involved.” 

7.  Members of the Military Generally Remain 
   Residents of Their Original Household 

 The general rule is that members of the military, particularly minors, remain 

residents of their original household absent a manifest intent to change residences or  

establish a new household.  Taylor  v.  United  Services  Auto  Ass’n., 684 So.2d 890 

(1966); Widiss and Thomas, Uninsured and Underinsured Motorist Insurance, 3rd Ed. 

Section 4.12.  In Allen v. Maryland Cas. Co., 259 F.Supp. 505 (1966), the U.S. District 

Court for the Western District of Virginia held that a minor did manifest an intent not to 

be a  resident  of  his  parent’s household before  enlisting  in  the Navy by running away 

from home at age 17. 

 In Government Emp. Ins. Co. v. Erie Ins. Exchange, 222 Va. 342 (1981), the 

Supreme Court of Virginia held that a Marine stationed at nearby Quantico, who had 

military permission to live at home and stay there whenever his military duties permitted, 

was a resident of his father’s household for insurance coverage purposes.   

 In Erie Ins. Co. v. Commerton, et al., Civil Action No. 98-0025-A, U.S. District Ct., 

W.D. Va. Abingdon Division (5-27-99), Judge Glen Williams held that a Marine recruit 

injured by an auto while at boot camp was a member of his parents’ household and  

-13- 



  

entitled to first class UM/UIM coverage under his parents ‘ policy.  The court declined to 

hold that “a person loses his or her status as a member of a household the instant he or 

she leaves home to embark on a new -- and uncertain -- career” holding: 

“A  young person may  travel  to  a  new  town or  even a  new 
country in the hope that plans for the future will be realized, 
all the while knowing that if the plans do not come to fruition 
by a certain date, he or she will simply return home to make 
new plans.  Until an individual makes a more definite break 
with his parents’  household  than  is  shown  in  this  case,  the 
court will not hold as a matter of law that the person is not 
still a resident of that household for insurance  purposes.”  
Memorandum Opinion pp. 7-8. 

   

8.  Resident of Two Households at the Same Time 

 In Nationwide Mut. Ins. Co. v. Robinson, 36 Va. Cir. 193 (Circuit Court of City of  

Richmond, 1995), Judge Randall G. Johnson held that a 16-year old boy, in the joint 

custody of both parents, was a resident of each parent’s separate household.  As such 

he would be entitled to first class UM/UIM coverage under both parents’ auto policies.  

Judge Johnson’s  9 page opinion, which reviewed existing case law is Attachment No. 

5.  The Robinson decision  was cited, with approval, in Lester v. Nationwide Mut. Ins. 

Co., 586 F.Supp. 2d 559 (2008).   

Listed Driver, Insured Driver or Operator 

 Occasionally, a person, who does not fit the policy definition of a “family member”  

is listed on the Declarations page as a “driver,”  “insured driver,” or “operator.” 

 Example:   Dad owns a Toyota insured with Travelers and allows his daughter 

and son-in-law to use it as their primary auto garaged at their separate residence.  They 

are listed on the Travelers’ Declarations page as “additional drivers.”    If the daughter or 

son-in-law were injured by an uninsured motorist while passengers in a friend’s car or  
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as pedestrians, are they covered under the dad’s Travelers’ policy insuring the Toyota? 

 In Lester v. Nationwide Mut. Ins. Co., 586 F.Supp.2d  559 (2008), the U.S. 

District Court, D. South Carolina, held Virginia law would not entitle a driver listed on the 

Declarations page as an “insured driver” to first class UIM coverage under the named 

insured’s policy. 

 Quoting from a South Carolina case, In re Smith v. (Ex Parte) United Services 

Automobile Association, 365 S.C. 50, 614, S.E.2d 652 (Ct. App. 2005), the court in 

Lester held: 

“The  issue  was  “whether an insured who is listed on the 
policy as an  ‘operator’ can stack UIM coverage.”    Id. at 53, 
614 S.E.2d at 653.  “The Smiths’ argument [was] essentially 
that  USAA’s  inclusion  of  Smith  as  an  ‘operator’  on  the 
declarations page of the policy created an ambiguity as to 
whether she was a named insured and such ambiguity 
should  be  resolved  in  favor  of  coverage.”    Id. at 54, 614 
S.E.2d at 654.  While the court noted that some courts have 
found in favor of coverage in similar situations, the majority 
view “is that listing a driver on the declarations page… does 
not make that person a named insured.”   Id. at 54-55.  The 
court stated, 
 
[E]ven  though  “operator”  is  not  defined  in  the  policy,  the 
policy is not ambiguous.  Where a term is not defined in a 
policy, it is to be defined according to the usual 
understanding  of  the  term’s  significance  to  the  ordinary 
person.  The term “operator” has been construed somewhat 
more expansively than “driver” in this state, but has not been 
contemplated to extend beyond mere use of the vehicle.  In 
addition,  the policy defines  “you” and  “your” as  “the named 
insured” shown  in  the declarations.”   The only person  listed 
in  the  “Named  Insured”  box  on  the  declarations  page  was 
Washnok.  Thus, we see no ambiguity.  Id. at 55-56, 614 
S.E.2d at 654-55 (internal quotation marks and citations 
omitted).  “Because Smith was not the named insured (or the 
named  insured’s  spouse  or  resident  relative),  but was  only 
using the vehicle with Washnok’s permission, she is a Class  
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II insured,” and as such, the court concluded Smith was not 
entitled to stack coverage.  Id. at 56, 614 S.E.2d at 655. 
 
While the court acknowledges it has found no Virginia case 
on point, the court concludes that Virginia would not 
determine Plaintiff is entitled to UIM coverage simply 
because  he  is  listed  as  an  “insured  driver.”    Because  the 
court finds no ambiguity in the Policy language, and because  
the Policy language does not provide UIM coverage for 
Plaintiff,  the  court  grants Nationwide’s Motion  for Summary 
Judgment.”   

 
 

PROVING YOUR CLIENT’S INTENT TO BE A RESIDENT  
OF THE NAMED INSURED’ HOUSEHOLD 

 
 As noted at page 6 of this outline, courts require the plaintiff to prove intent to be 

a resident of the named insured’s household through his/her actions.   

The secret to winning a resident of the named insured’s household case is in the 

details.  After a detailed interview with the plaintiff, his/her friends, family members, 

neighbors and even the mailman, make a  list of  the “good” and “bad” facts to prepare 

your case. 

 A checklist to prove the plaintiff’s intent  to be a resident of the named insured’s 

household is set forth in Attachment No. 1. 
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VIRGINIA TRIAL LAWYERS ASSOCIATION ANNUAL 
CONVENTION - INSURANCE LAW UPDATE, APRIL 1, 2011 

 
By:  Gerald A. Schwartz 
        Alexandria, Virginia 

 
 

ATTACHMENTS 
 
No. 
  1.   Proving Plaintiff’s Intent To Be A Resident of the Named Insured’s Household - A  
 Checklist  
 
  2.   UM Endorsement Personal Auto Policy and Definitions (effective July 1, 2008) 
 
  3.   The Automobile Insurance Company of Hartford Connecticut v. Aaron Robert  
        Argenbright, Civil Action No. 5:09cv00088, the U.S. District Court for the Western  
        District of Virginia (June 17, 2010) 
 
  4.  Ernest L. Dawson, II v. Auto-Owners Insurance Company, Civil No. 6:07cv00037  
       U.S. District Court for the Western District of Virginia, Lynchburg Division (April  
 23, 2008) 
 
  5.   Nationwide Mutual Insurance Company v. William G. Robinson, III, et al., 36 Va. 
        Cir. 193 (Circuit Court of City of Richmond, 1995) 
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ATTACHMENT NO. 1 
 
 

VIRGINIA TRAL LAWYERS ASSOCIATION ANNUAL CONVENTION - 
INSURANCE LAW UPDATE, APRIL 1, 2011 

 
By:  Gerald A. Schwartz 

   Alexandria, Virginia 
 

PROVING PLAINTIFF’S INTENT TO BE A RESIDENT 
OF NAMED INSURED’S HOUSEHOLD (“HOME”) - A CHECKLIST 

 
 The vast majority of cases involve a relative (1) residing at the named insured’s 

home at the time of the accident, after being away from home; or (2) residing elsewhere 

at the time of the accident.  “Home” refers to the named insured’s household. 

 

 1.  Plaintiff has his/her own room at home vs. sleeps on the sofa. 

 2.  Plaintiff has clothes remaining at home. 

 3.  Plaintiff has important personal belongings at home.  List all. 

 4.  Plaintiff uses home appliances, i.e., washer/dryer and household sundries.    

5.  Plaintiff has keys and full use of the home without asking permission. 

      6.  Plaintiff uses home mailing address on: 

    A.  His/Her Driver’ License 

        B.  Motor Vehicle Registration 

         C.  Bank Checks  

               D.  Police Report - After Accident 

        E.  Hospital Records - Accident Treatment 

          F.  Billing Statements 

                 G.  Tax Returns 

©Gerald A. Schwartz 



  

 

 

   a.  Dependent on Named Insured’s Return 

   b.  Files In-State Tax Return 

   7.  Receives Mail at Home 

   8.  Registered to Vote - Home Address 

   9.  Named Insured at Home Provides Financial Support 

10.  Divorced Parent (Named Insured) at Home Has Legal Custody of Plaintiff 
 
11.  If Away at Out-of-State College and Plaintiff Pays “In-State Tuition” - Explain        
 
12.  Plaintiff Receives Public Assistance Benefits at Home Address 

 13.  Events After Accident; Recuperated at Home 

14.  Plaintiff is Away From Home For A Limited, Temporary Time With the Intent  
       to Return Home Upon Completion of a Specific Event, i.e., Graduation,  
       Internship, Job Assignment, Birth of a Child 
 

 15.  Plaintiff is Experimenting With Independence Having His/Her Own  
                  Temporary Residence While Keeping the Named Insured’s Home as “Home” 
 
       A.   Short-Term Lease, Roommates 
 
       B.  Named Insured Guarantor on Lease 
 
       C.  Plaintiff Uses Second-Hand Furniture  
 
       D.  Named Insured Reimburses Plaintiff for Rent, Utilities, Phone,  
             Living Expenses 
  
       E.  Plaintiff on Named Insured’s Health Plan  
 
       F.  Plaintiff Does Not Have His/Her Own Auto Insurance Policy 
  
       G.  See Other Applicable Items on Checklist.   
  
 16.  If at Home, Plaintiff Intends To Remain at Home Indefinitely - Not in  
        Transition to Another Residence. 
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 17.  Describe How Often Plaintiff is at Home.  If Away a Lot - Explain, e.g., Long 
                  Haul Trucker - Spends Free Time at Home. 
 
 18.  Describe Plaintiff’s Household Tasks While at Home 
 
   A.  Cooking  
 
   B.  Cleaning and Maintenance of House 
 
   C.  Yard Work   
 
                   D.  Purchase Groceries 

 
   E.  Helps Pay Household Bills 
 
   F.  Other: 
 
         19.  Describe Plaintiff’s Participation in Household Group Activities and  
                  Recreational Activities With Household Members 
 
   A.  Eats Meals Together With Household Members  
   
   B.  Recreation Activities and Sporting Events Together 
 
    C.  Attend Church and Community Events Together 
  
   D.  Watch Favorite Television Shows and Videos Together 
 
   E.  Go to Movie Theaters Together 
 
   F.  Go to Favorite Restaurants Together 
 
   G.  Go Shopping Together 
 
   H.  Attend Family Events Together 
 
 20.  Interview Household Members, Neighbors and the Mailman 
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ATTACHMENT NO. 2 



  

 

“First Class Insured” 

“Second Class Insured” 
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